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STATEMENT OF THE CASE.

On the 5th of October, 1897, the circuit court of

the United States for the Northern Division of the



District of Idaho returned a decree in favor of tlie

defendant, the Last Chance Mining Company, and

against the appellant and certain other persons who
had been sureties for the appellant for the total sum of

$9,418.50.

On appeal to this court it was held that the sure-

ties named in the decree appealed from were not liable

on the bond upon which the damages had been

assessed for an}" sum beyond $1,147.50, and that the

bond upon which the damages and costs had been

assessed in the circuit court, imposed no liabilit}^

beyond the loth of October, 1891, the date upon which

the restraining order, given before the hearing for in-

junction, expired. This court also affirmed against the

appellant in this case other items included in the

decree to the amount of about $4,800, and remanded
th6 case to the circuit court with directions that the

court modify the decree accordingU'.

The decree of the court, dated the 27th da}- of

December, 1897, is found on the first pages of the

present Transcript on appeal, and also on pages 384-5-6

of the Transcript on the former appeal, No. 429 of this

court.

The mandate of this court is on pages 4 and 5 of

the Transcript on the present appeal.

Upon the filing of this mandate and the opinion

of this court, the circuit court entered a decree against

the Tyler Mining Company for the sum of $9,418 and

against the sureties named for $1,147.50 of that sum
with accruing interest, as in the decree.



PVom this decree we have taken this appeal,

claiming that it is erroneous to the extent of $3,416,

and we present the following

ASSIGNMENT OF ERRORS:

First. Said decree is erroneous in that it includes

in the amount which the complainant is required to pa}'

the defendant, Last Chance Mining Company, the item

$3,416.00, damages resulting to the said defendant by
means of an injunction order entered in this suit on

the 6th day of March, 1893, whereas said complainant

was and is under no duty or obligation, either by law

or under its bond, executed for the original restraining

order, for an}' such damages, or any damages under

said order, or under the decision of the circuit court of

appeals.

Second. This item of $3,416.00 damages was as-

sessed by the circuit court in its decree made December

27, 1897, and the complainant held liable, for the reason

that said circuit court held that the bond executed by

the complainant upon the issuance of the original

restraining order was in force during the period when

these damages are found to have occurred; whereas it

was held and decided by the circuit court of appeals that

said bond expired when the order of October 10, 1891,

was made in the circuit court; wherefore there being no

liabilitv under the bond, no damages could be rightfully

found beyond the taxable costs, which are all covered

by the items exclusive of this, of which the complain-

ant complains as error.

Third. The decree is erroneous in that it misin-

terprets the decision of the circuit court of appeals made

October 3, 1898, to direct a decree for the entire sum of



$9,418.50, which had been decreed against the com-

plainant in the decree appealed from; whereas, under

the direction of the mandate issued to the said circuit

court, the sum of $3,416.00 should have been excluded,

the said sum being for damages claimed bj- reason of

the injunction order of March 6, 1893, for which the

law allows nothing in the absence of a contract therefor.

ARGUMENT.

So much of the amount entered against the defend-

ant and its sureties as is not appealed from, to-wit,

$6002.50, and interest accruing, the appellant has paid,

while the remaining sum of $3,416.00 we now seek to

have set aside.

The error alleged, we insist, arose from a miscon-

struction of the decision of this court, upon the prior

appeal.

The damages assessed by the circuit court, and

which we here accept, were damages arising upon the

injunction issued by that court on the 6th day of

March, 1893. The proofs were taken and the damages

assessed on the theory that the bond of 1S91, issued to

procure the restraining order, was then in force. (S<-e

page 248 of Transcript. No. 420.)

The master said, in ruling on the admission of

evidence of the damages claimed, calling attention to

the claim of counsel that the bond given in 189 1 was

in force March 6, 1893, to May, i''^95.

'*! think it is well to be particular about these

dates because there is a question whether the latter

claim" [i. e. for damages from March, 1893,] "comes in

at all or not, and in passing upon it I would like to have

them separated."



Also on page 210 of said Transcript the master

observed: "It seems to me that after the injunction"

[granted in October, 1S91,] ''was dissolved, that while

the action on the bond might not have occurred as laid

down by Mr. Beach there'' (alluding to the authority

presented b}- the counsel for the compau}-) ''3-et the

liability of the makers of the bond would cease after

the injunction was dissolved. It seems to me that

would be the rule." (So held this court.) "/ do not

think that evidence after that would be proper or material^

but I do not wish to rule out an^- evidence that might
possibly be material because, as I say, I may admit

some evidence here now, for the purpose of getting it

in the record," etc., adding:

"I would rather let it go in than reject it, but, as I

understand the rule, it would not be material after the

dissolution of that injunction. I think it would be better

to restrict the evidence to that time."

This court not only sustained the view expressed

by the master at the hearing before him, but decided

that the bond expired on the loth da\' of October, 1891,

instead of February, 1892, as held by the master.

The evidence of the damages now in dispute was
taken under the objection of the counsel for the Tyler

Company, and the master in considering it, gave it

effect; and as appears the circuit court confirmed it, and

found that they were $3,416.00, agreeing with the mas-

ter's report, except as to the amount.

It thus appears that these damages were assessed

soleh' on the theory that the complainant's bond for the

restraining order, given in August, 1S91, was in force

when the injunction order was made in March, 1893,

and in full effect until dissolved in 1895.



This was the theor}- upon which the damages were

assessed found by the circuit court, and which this

court declined to sustain.

When a party complainant secures an injunction

pending the action, and fails on the trial of its cause,

it is liable—first, for costs; second, on any bond given

for damages resulting to the adverse part^-—and an}'

other damages are damnum absque injuria.

This court held that the liability on the bond in

this case expired on the loth da}' of October, 1891; the

damages now controverted occurred between Alarch,

1893, and June, 1895.

The circuit court could, under the late ruling of

this court, (in which we acquiesce) find damages under

the bond while in force, and the cost. (The damages

found after December, 1891, and up to ]\Iarch, 1893,

were under the order of the court for pumping water

out of the mine, and the salary of the receiver directed,

when the order was made, to be treated as costs.)

But the injunction issued in March, 1893, ^^"^^ ^^^

pursuance of the judgment in favor of the plaintiff in

the law action, where no bond is required either b}- law

or the practice, and any damages resulting from that

proceeding could not be treated as v.'ithin the authority

of the court to consider.

The complainant's liability is for taxable costs,

and for such damages as it had agreed by contract lo

make good. It entered into no bond or contract, and

hence was not bound for anything but the taxable costs.

His honor at the circuit, held the bond of i8qi

imposed the liabilit\' for the damages incurred under

his injunction order issued March, 1893, and returned

them on that ground alone. This court repudiated that
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theory, and with it fell the claim of the Last Chance

Company' for the damages now disputed.

In this interpretation of the decision of this court,

the judge of the circuit court agreed with this appellant,

but the closing words of the decision, being general in

their character, were such that he felt bound to enter

the decree from which we appeal, though it was done,

we think, with much hesitation, as his decision incor-

porated in his record will show.

The manifest inconsistency of holding that the

bond expired on the loth day of October, 1891, and

allowing damages to stand which were assessed under

its assumed continuance till four j^ears later, is conclu-

sive, we think, against the construction of the decision

of this court by the circuit court in entering the final

decree

The expenses of pumping the water out of the

mine and the salary of the receiver were provided for

in the order, which directed them to be treated as costs

in the action, and hence the assessment of these ex-

penses were proper costs, but the damages which were

returned as having occurred after March, 1893, were

not ''costs;" nor were they secured in any way, and if

the rule that damages are only collectible from a failing

party, when they are neither incurred under a bond to

pay them nor as costs taxed under the statute, is the

only basis for this decree, then to that extent it should

be modified. We know of no precedent for a court

assessing damages against a defeated part}- save on bis

contract to pay, or to the extent of costs taxable by law.

At the hearing before the master, counsel for

appellees sought to introduce testimony of damages

independent of the bond. The discussion is found on

pages 2 1
7-1 8-1 9-20 of the printed Transcript No. 429,



and after the master had expressed his opinion adverse

to the introduction of any evidence of damages aside

from such as would arise under the bond, the appellees'

counsel yielded to the suggestion and observed:

(Page 220.)

"I think, under the circumstances, we will leave

it out."

It would seem that this should be conclusive.

These damages proved under the claim that the}- were

secured b}^ the bond; they were computed by the circuit

court on that theory, and this court, having sustained

our objections to that theory, it would be a perversion

of the entire evidence to allow them to stand.

IVoodniansee vs. Logan, 2 N. J. Law. 68-8.

Carter vs. Am. Ins. Co., 3 Pet. 318.

Davis vs. Jenkins, 11 M. & W. 745.

Mr. Sutherland, in his opening chapter on Dam-
ages, says:

"The prosecution in good faith of a groundless

action ma}' give the defendant great annoyance and

cause him loss of time and expense; but the plaintiff in

such cases is exercising a legal right and the defendant

is entitled to no compensation for the injur}^ he suffers

beyond fhe costs, which mav be taxed in his favor. Every

man has a legal right to come into a court of justice

and claim what he deems to be his right; if he fails he

shall be assessed (according to the old principle) for his

fal.se claim; and the defendant is entitled to his costs,

and with these he must be content.'' i Suth. on Dam-
ages. 4.

We, therefore, insist that the general language of

the closing words of the opinion, that no error appeared
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to have been committed by the circuit court against the

Tyler Mining Company, should have been taken and

interpreted by the principles laid down specifically in

the earlier portion of that decision, and that the decree

should be modified accordingly.

JOHN R. McBRIDE,
Appellant's Solicitor.




